
Mergers & Acquisitions
Navigating the Due Diligence Process in a Hardened
Insurance Market and Challenging Socioeconomic Landscape

As  the  economy cont inues  to  exper ience  sh i f t s
due  to  a  g loba l  env i ronment  mi red  in
uncer ta in ty ,  mergers  and  acqu is i t ions  (M&As )
cont inue  in  the  midd le  market .  Because  o f  these
cha l lenges ,  i t ’ s  c r i t i ca l  that  dur ing  the  M&A due
d i l i gence  process ,  pr i va te  equ i ty  f i rms  not  on ly
examine  the  se l le r ’ s  operat iona l ,  l ega l ,  f inanc ia l ,
and  account ing  records ,  but  a l so  i t s  insurance
program and  employee  benef i t s  p lan  as  ear l y  in
the  process  as  poss ib le .  Pr i va te  equ i ty  f i rms  a l so
need  to  take  a  c lose  look  a t  insurance  and
benef i t s  t rends  that  may  impact  the  dea l .  Th i s
enab les  you  to  proper ly  determine  the  va lue  o f  a
potent ia l  new asset ,  uncover  any  poss ib le  r i sks
that  can  negat i ve ly  impact  a  company ’ s  EB ITDA,
and  protec t  aga ins t  pos t - t ransac t ion  l i ab i l i t i es .

PROPERTY &  CASUALTY INSURANCE 
DUE DIL IGENCE PROCESS  IN  MERGERS  &
ACQUISIT IONS

The  Proper ty  &  Casua l ty  (P&C)  due  d i l i gence
process  beg ins  by  work ing  w i th  an  exper ienced
M&A insurance  broker  to  determine  wh ich  o f  the
target  company ’ s  r i sks  are  proper ly  insured ,
under insured ,  or  not  insured  a t  a l l .  We ’ l l  ask  to
see  a l l  the  se l le r ’ s  P&C insurance  po l i c ies  -
Commerc ia l  Genera l  L iab i l i t y ,  Commerc ia l
Proper ty ,  Env i ronmenta l  L iab i l i t y ,  D i rec tors  &
Of f i cers  (D&O) ,  E r rors  &  Omiss ions  (E&O) ,  Cyber
L iab i l i t y ,  Cr ime ,  Excess  L iab i l i t y ,  and  any  o ther
po l i c ies  the  ent i t y  may  have .  



Whether  or  not  the  po l i c ies  are  a l i gned  w i th  the  operat ion ’ s  r i sk  prof i l e  
The  named insureds  on  the  po l i c ies  ( for  example ,  shou ld  any  subs id iar ies  be
covered? )
Add i t iona l  insured  s ta tus  o f  the  se l le r  on  th i rd -par ty  agreements  
Po l i cy  deduct ib les  and  re tent ions
The  inc lus ion  o f  po l i cy  “ant i -ass ignment ”  or  “ change  o f  cont ro l ”  c lauses
Re levant  po l i cy  exc lus ions
C la ims  h i s tory ,  pend ing  c la ims ,  and/or  potent ia l  c la ims  that  may  erode  po l i cy
l imi ts  in  the  fu ture
Retroac t i ve  premiums assoc ia ted  w i th  a  po l i cy
The  ava i lab i l i t y  o f  runof f  or  ta i l  coverage  to  prov ide  some coverage  for  pre -
ex i s t ing  wrongfu l  ac ts ,  occurr ing  pr ior  to  the  dea l  c lose

We ’ l l  a l so  ask  for  any  in format ion  and  records  o f  po l i c ies  dat ing  as  fa r  back  as
poss ib le ,  espec ia l l y  i f  the  bus iness  i s  one  that  cou ld  be  sub jec t  to  long - ta i l
l i ab i l i t i es .  Long- ta i l  l i ab i l i t i es  a re  c la ims  that  can  ar i se  f rom inc idents  that
occurred  decades  ago ,  such  as  asbestos  contaminat ion  or  sexua l  harassment .  

Once we rece ive  the  pol ic ies ,  we  in i t iate  the  vett ing  process ,  which  inc ludes
the  fo l lowing  (at  a  minimum):

Upon complet ion  o f  the  po l i cy  rev iew,  we  determine  i f  any  new add i t ions  and
changes  to  the  insurance  program need  to  be  implemented ,  depend ing  on  the
merger  or  acqu is i t ion  t ransac t ion  s t ruc ture  and  agreement  language .

Today ’ s  Hard  Insurance  Market  and Your  Due  Di l igence  Process

Af ter  an  assessment  o f  a  se l le r ’ s  ex i s t ing  insurance  po l i c ies ,  we  w i l l  recommend
any  add i t iona l  po l i c ies  needed  to  address  coverage  gaps ,  w i th  a  keen  eye  on  the
s ta te  o f  today ’ s  insurance  market  and  the  impact  i t  may  have  on  the  t ransac t ion
mov ing  forward .  Because  o f  the  current  s ta te  o f  the  insurance  market ,
par tner ing  w i th  an  exper ienced  and  we l l - connected  team i s  c r i t i ca l  in  nav iga t ing
cha l lenges  that  a re  l i ke ly  to  ar i se  wh i le  t ry ing  to  p lace  coverage .

The  insurance  market  today  i s  charac ter i zed  by  h igher  insurance  premiums ,
t ighter  underwr i t ing  gu ide l ines ,  reduced  appet i te  for  r i sk ,  and  d imin ished
capac i ty .  Th i s  means  that  the  current  insurance  cos ts  o f  a  bus iness  are  l i ke ly
not  ind ica t i ve  o f  what  they  w i l l  be  a t  the  c los ing  o f  an  M&A dea l .  Any  add i t iona l
Management  L iab i l i t y  po l i c ies  that  may  need  to  be  added  a t  c los ing  w i l l  l i ke ly
a l so  be  h i t  by  h igher  ra tes ,  as  we l l  as  narrowing  o f  coverage ,  reduced  sub- l imi ts ,
and  increased  re tent ions .  
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Cyber  Secur i ty ’ s  Growing  Importance  in  Due  Di l igence

S ince  the  coronav i rus  pandemic ,  ins tances  o f  cyberat tacks  skyrocketed  around
the  wor ld  for  bus inesses  o f  a l l  s i zes  and  in  a l l  indust r ies .  Unfor tunate ly ,  th i s  i s
a  t rend  that  shows  no  s igns  o f  s lowing  down.  Bus inesses  w i tnessed  a  50  percent
increase  in  a t tacks  on  a  week ly  bas i s  in  2021  compared  to  2020 ,  and  according
to  IBM’ s  Cost  of  a  Data  Breach  Report  2021 ,  the  average  tota l  cost  of  a  data
breach  increased  to  $4 .24  mi l l ion .  Ransomware  a t tacks  are  a  preva lent  i ssue ,
w i th  the  Un i ted  S ta tes  Treasury  Depar tment  repor t ing  that  the  average
ransomware  transact ion  per  month  in  2021  was  $102 .3  mi l l ion .

Whi le  a t tacks  on  la rger  targets  are  those  that  make  head l ines ,  ma l i c ious  ac tors
are  constant l y  on  the  lookout  for  anyth ing  that  can  make  a  potent ia l  ta rget
more  vu lnerab le ,  regard less  o f  i t s  s i ze .  

Th i s  i s  why  ransomware  groups  have  begun  turn ing  the i r  a t tent ion  to  smal le r
targets  in  the  midd le  o f  acqu is i t ion .  They  see  newly  acqu i red ,  mids i ze
companies  as  easy  targets  for  the  p i ck ing  w i th  less  o f  the  geopo l i t i ca l  r i sk  t i ed
to  a t tack ing  a  la rge  company .  

For  example ,  accord ing  to  the  Counc i l  o f  Insurance  Agents  &  Brokers ,  D&O
renewal  ra tes  averaged  a  15  percent  quar ter l y  increase  f rom 1Q 2020  to  4Q
2021 ,  w i th  a  13  percent  increase  in  4Q 2021 .  Accord ing  to  Bus iness  Insurance ,  in
2021 ,  Umbre l la  ra tes  increased  10  percent  to  20  percent  w i th  h igher  layers
see ing  increases  o f  25  percent  to  30  percent .  In  2022 ,  Umbre l la  ra tes  w i l l  l i ke ly
s tab i l i ze  and  increase  10  percent  to  15  percent ,  and  Excess  ra tes  w i l l  r i se  5
percent  to  10  percent .

Though  most  par ts  o f  the  country  have  reopened  a f ter  the  wake  o f  the
coronav i rus  pandemic ,  we ’ re  cont inu ing  to  see  the  economic  a f tershocks  o f  th i s
g loba l  phenomenon ,  wh ich  fur ther  s t ra in  an  a l ready  hardened  insurance  market .
Supp ly  cha in  i ssues ,  ex t reme weather  events ,  soc ia l  in f la t ion ,  l abor  shor tages ,
cyberat tacks ,  and  economic  in f la t ion  have  come together  a t  the  same t ime  to
create  layer  upon  layer  o f  unpred ic tab le  r i sks  for  car r ie rs .  For  inves tors ,
g rowing  cos ts  and  in teres t  ra tes  reduce  mul t ip le  expans ion ,  l im i t ing  overa l l
re turn  ra te  for  inves tments .  
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TREND WATCH

Because  M&As  usua l l y  come wi th  pub l i c i t y ,  th i s  i s  a  s igna l  to  a t tackers  that  the i r
target  w i l l  soon  have  ava i lab le  funds  that  they  can  pursue .  Add i t iona l l y ,  par t  o f
the  acqu is i t ion  process  inc ludes  the  convergence  o f  I T  sys tems  w i th  the  invo lved
par t ies ,  and  th i s  t rans i t ion  can  c reate  cybersecur i t y  vu lnerab i l i t i es  that
a t tackers  exp lo i t .  Dur ing  the  M&A process ,  invo lved  par t ies  are  a l so  probab ly
preoccup ied  w i th  a  mul t i tude  o f  changes  and  thus  less  l i ke ly  to  s top  an  a t tack .
There fore ,  a t tackers  see  organ iza t ions  invo lved  in  M&As  as  eas ier  ta rgets .
Pr i va te  equ i ty  f i rms  that  choose  to  i gnore  these  t rends  and  fa i l  to  pr ior i t i ze
cybersecur i t y  a re  tak ing  a  r i sk  that  cou ld  be  f inanc ia l l y  devas ta t ing .  

This  a larming  trend has  made cyber  carr iers  even more  str ingent  with  the
pr ivate  equity  r i sk  they ’ re  wi l l ing  to  take  on .  We ’ re  see ing  car r ie rs  ask  for
proof  o f  cybersecur i t y  measures  for  a l l  par t ies  invo lved  in  a  t ransac t ion  f rom
day  one .  Carr ie rs  are  less  w i l l ing  to  o f fer  coverage  to  companies  who  don ’ t
a l ready  have  the  r ight  cybersecur i t y  measures  in  p lace  before  the  M&A process
even  beg ins .  Th is  i s  why  cybersecur i t y  needs  to  be  par t  o f  the  base l ine
conversat ion  in  the  d i l i gence  process .  Our  Pr i va te  Equ i ty  team can  he lp  you
nav igate  car r ie r  requ i rements  and  implement  miss ing  secur i t y  requ i rements ,  so
you  have  f inanc ia l  protec t ion  f rom cyberat tacks .  

EMPLOYEE  BENEFITS  CRIT ICAL  IN  DUE DIL IGENCE

Se l le r  Employee  Benef i t s  programs  can  o f ten  conta in  compl iance  or  account ing
i ssues  that  need  a t tent ion .  The  se l le r  shou ld  be  ab le  to  prov ide  you  w i th  a l l  the
necessary  documentat ion  about  i t s  Employee  Benef i t s  programs ,  inc lud ing  i t s
re t i rement  p lan ,  hea l th  and  insurance  p lan  documents  (Wrap  P lan ,  Sec t ion  125 ,
e tc . ) ,  Form 5500s ,  po l i c ies  and  procedures ,  renewa l  schedu les ,  cont rac ts  w i th
serv i ce  prov iders ,  and  more .  The  se l le r  shou ld  a l so  prov ide  in format ion  about
In terna l  Revenue  Serv i ce  ( IRS )  and  U .S .  Depar tment  o f  Labor  (DOL)  aud i t s  or
other  examinat ions  that  may  have  occurred  in  the  pas t  three  years .  A f ter
rev iewing  these  documents ,  we  can  determine  whether  there  i s  anyth ing  that
may  negat i ve ly  impact  you  and  determine  a  qu ick  path  to  compl iance  before  any
t ransac t ion  takes  p lace .  Spec ia l  a t tent ion  w i l l  be  g i ven  to  prov i s ions  concern ing
potent ia l  pos t -employment  and  post - sa le  l i ab i l i t i es .
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For  example ,  be fore  the  dea l  i s  f ina l i zed ,  the  se l le r  may  need  to  fo l low the  IRS ’ s
correc t ion  program ( the  Employee  P lans  Compl iance  Reso lu t ion  Sys tem)  or  the
DOL ’ s  correc t ion  program ( the  Vo luntary  F iduc iary  Compl iance  Program or
De l inquent  F i l e r  Vo luntary  Compl iance  Program) .  I f  a  401 (k )  i s  admin is tered  in -
house ,  dur ing  the  due  d i l i gence  process  we ’ l l  a l so  take  a  c lose  look  a t  the
t ime l iness  o f  p lan  contr ibut ions ,  the  ava i lab le  inves tment  opt ions ,  and  whether
any  match  or  prof i t - shar ing  contr ibut ion  was  improper ly  ca l cu la ted  and
a l located .  We ’ l l  p rov ide  an  ana lys i s  o f  the  scope  o f  any  p lan  fa i lures  in  terms  o f
cos t  and  t ime  to  reso lve .

The R is ing  Costs  of  Benef i ts

Indicat ions  are  that  Employee  Benef i ts  costs  are  l ike ly  to  r i se  in  2023  due  to
a  re turn  to  de l i ver ing  prev ious ly  de fer red  non-COVID-19  care  and  a  focus  on
bu i ld ing  out  robust  benef i t s  packages  to  a t t rac t  and  re ta in  top  cand idates  in  the
war  for  ta lent .  In  look ing  a t  a  potent ia l  M&A dea l ,  we ’ l l  pay  a t tent ion  to  the
impact  o f  o f fer ing  a  compet i t i ve  benef i t s  package  on  a  se l le r ’ s  hea l th  care
spend ,  the  benef i t s  current l y  prov ided ,  and  how these  may  sh i f t  mov ing
forward .

Another  dr i v ing  force  beh ind  r i s ing  employer -sponsored  hea l th  p lan  cos ts  i s  the
dramat i c  increase  in  the  u t i l i za t ion  o f  spec ia l t y  prescr ip t ions .  Whi le  there  i s  no
s i l ver  bu l le t  for  spec ia l t y  drug  cos t  management ,  there  are  ways  to  bend  the
cost  curve ,  somet imes  w i th  s imple  so lu t ions ,  such  as  s teer ing  where  the
medica t ions  are  de l i vered .  Dur ing  the  due  d i l i gence  process ,  we ’ l l  eva luate  a
se l le r ’ s  to ta l  Rx  spend ,  inc lud ing  the  cos ts  o f  spec ia l t y  drugs ,  to  determine  how
to  manage  formular ies  and  c la ims  pre -dea l  c los ing .  

E n s u r e  t h a t  P r o p e r t y  a n d  C a s u a l t y  i n s u r a n c e  a n d  E mp l o y e e  B e n e f i t s  d u e
d i l i g e n c e  a r e  p a r t  o f  t h e  M&A  p r o c e s s  t o  h e l p  p r o t e c t  a g a i n s t  p o t e n t i a l
l i a b i l i t i e s  a n d  b o l s t e r  t h e  v a l u e  o f  t h e  a s s e t  y o u ’ r e  c o n s i d e r i n g  a c q u i r i n g .
I n v o l v e  y o u r  i n s u r a n c e  a d v i s o r  e a r l y  i n  t h e  d e a l  p r o c e s s  b e f o r e  a n y  l e t t e r  o f
i n t e n t  i s  d r a wn  s o  t h a t  p o t e n t i a l  i s s u e s  c a n  b e  a d d r e s s e d  d u r i n g  t h e
R e p r e s e n t a t i o n s  a n d  Wa r r a n t i e s  I n s u r a n c e  ( R WI )  p r o c e s s .  I n  o b t a i n i n g  a n
R WI  p o l i c y ,  t h e  i n s u r e r  w i l l  wa n t  t o  r e v i e w t h e  s e l l e r ’ s  i n s u r a n c e  a n d
E mp l o y e e  B e n e f i t s  p r o g r a ms .  

Connect  with  our  Profess ionals  to  learn  more .

This material has been prepared for informational
purposes only. BRP Group, Inc. and its affiliates, do
not provide tax, legal or accounting advice. Please
consult with your own tax, legal or accounting
professionals before engaging in any transaction.
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